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NOTES. 

Extent of the Constitutional Right to a Review of 
Rate Orders of Public Utilities Commissions. — At this time 
when the tendency of government exhibits a mania for subjecting 
all human conduct to the paternal regulation of boards and com- 
missions, it becomes of interest to see to what extent the due 
process clause throws its aegis about the public service company 
and secures to it the right to a judicial review of rate fixing orders 
of state administrative agencies.' The recently decided case of 
Ohio Valley Water Co. v. Ben Avon Borough^ offers an opportun- 
ity of making a cursory examination of the authorities in point. 

'Since the United States Supreme Court is the ultimate arbiter of all 
questions arising under the Fourteenth Amendment, only the decisions of that 
tribunal have been consulted. 

^Decided by U. S. Supreme Court, June i, 1920; 64 L. Ed., 40 Sup. Ct. 
Rep. 527, P. U. R. 1920 E 814. 

(148) 
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In the instant case it was held that the Pennsylvania Public 
Service Commission Act, as interpreted by the highest court of 
this State, did not satisfy the requirements of the due process 
clause of the Fourteenth Amendment, since it failed to intrust to 
some judicial tribunal the duty of weighing the evidence upon 
which the Public Service Commission based a rate fixing order, 
when the rate schedule so established is alleged to be confiscatory.' 
Justices Holmes, Brandeis and Clark dissented, dififering with the 
majority on the interpretation put upon the statute by the Penn- 
sylvania Supreme Court; but apparently agreeing that some 
court must be invested with jurisdiction to determine the question 
of confiscation according to their own independent judgment.* 

The prime importance of this decision lies in the fact that it 
clarifies the extent of the right to a judicial review of administra- 
tive rates orders, whose operation it is alleged will result in a 
deprivation of property without due process of law. The right 
to some species of review has been long recognized,^ but the issue 
is apt to be somewhat befogged by a failure to distinguish between 
two lines of cases wherein the question of reasonableness is raised : 
first, with reference to the existence or non-existence of an essen- 
tial jurisdictional fact;* second, with reference to the confiscatory 
character of a schedule of future rates. 

Where it is alleged that the pre-existing rates are or are not 
reasonable, the statutory authority of the commission is drawn in 
issue; the question so raised is local; and the right of review is in 
general limited to ultimate questions of law. In finding the 
existing rate or practice unreasonable, a prerequisite to its author- 
ity to frame an order for the future, the commission is acting in 
its quasi-judicial' capacity and its findings of fact can be made 

'In lower courts, 68 Pa. Super. Ct. 561 (1918); 260 Pa. St. 289 (1918). 
_ 'Professor T. R. Powell takes the view that the Pennsylvania statute was 
held inadequate because the Superior Court, to which a statutory appeal was 
allowed, was not permitted to take new evidence; second, because every method 
provided for the review of the commission's orders must be adequate in and of 
izself , without regard to the excellence of other available remedies. The Supreme 
Court and the Constitution, 35 Pol. Sci. Q. 411, 433. It does not appear that 
it was so decided and earlier decisions indicate an act would be objectionable 
on neither score. Cincinnati, etc. Ry. Co. v. Interstate Commerce Commission, 
162 U. S. 184, 196 (1896); Oregon R. R. & N. Co. v. Fairchild, 224 U. S. 510 
(1912); Louisville, etc. R. R. Co. v. Garrett, 231 U. S. 298, 310 (1913). 

'Chicago, etc. Ry. Co. v. Minnesota, 134 U. S., 418, 456 (1890), overruling 
that portion of Munn v. Illinois, 94 U. S. 113 (1876), which held that the ques- 
tion of reasonableness of future rates was one for legislative determination and 
that "for protection against abuses by the legislatures the people must resort to 
the polls, not to the courts. " 

_ 'The Interstate Commerce Act of 1887, as amended, which is typical, 
provides in substance that the Commission shall proceed to order into effect a 
new schedule of rates only upon finding the existing rates to be unreasonable. 

'"A judicial inquiry investigates, declares and enforces liabilities as they 
stand on present or past facts and under laws supposed already to exist" — Pren- 
tis V. Atlantic Coast Line, 211 U. S. 210, 226 (1908). 



150 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

conclusive.' Finality is characteristic of a judicial act. It is 
determining merely the application of existing law to a given body 
of facts, upon which depends its jurisdiction to exert its legislative 
authority, and there is nothing in the Fifth or Fourteenth Amend- 
ments to prevent Congress or a State Legislature from committing 
the determination of this question to an administrative body 
rather than to a judicial. So long as the commission does not act 
arbitrarily, affords hearing and acts on the evidence submitted, 
"the questions of fact which might arise as to the reasonableness 
of the existing rates in the consideration preliminary to legislative 
action would not become, as such, judicial questions to be re- 
examined by the courts. "» Wherever the United States Supreme 
Court has declared the findings of fact by a commission conclusive, 
the question has been one of statutory power to act, and confisca- 
tion was not in issue.*" 

Where an order establishing a schedule of future rates, an 
order legislative in character," is alleged to be unreasonable and 
confiscatory under the Fifth or Fourteenth Amendments, the 
question is one of constitutional authority to act, and th« party 
whose rights are thus invaded is entitled to a plenary judicial 
determination of the issue so raised." The power and duty of 
protecting rights so fundamental cannot, under our system, be 
withheld from the courts. In the cases decided prior to the Ohio 
Valley Case, the United States Supreme Court has been content 
to declare the right to a judicial review, without discussion of its 
extent. Justice Holmes in the Prentis Case" intimated that in 
such a case fact as well as law must be tried before a court of com- 
petent jurisdiction, and the lower Federal courts have made 

'"There is no denial of due process in making the findings of fact by the 
triers of fact final as to such facts" — Long Island Water Supply Co. v. Brooklyn, 
i66 U. S. 685, 695 (1897). Due process is not necessarily judicial process: 
Murray's Lessee v. Hoboken Land, etc. Co., 18 How. 272 (1855); Davidson v. 
New Orleans, 96 U. S. 97 (1877). Nor is the right of appeal essential: Pitts- 
burgh, etc. R. R. Co. V. Backus, 154 U. S. 421, 427 (1894); McKane v. Durston, 
153 U. S. 684, 687 (1894); Hibben v. Smith, 191 U. S. 310, 322 (1903). 

'Louisville, etc. R. R. Co. v. Garrett, 231 U. S. 298, 313 (1913). 

'"Interstate Commerce Commission v. Union Pacific R. R. Co., 222 U. S. 
541, 550 (1912); Baltimore, etc. R. R. Co. v. Pitcairn, 215 U. S. 481 (1910); 
Interstate Commerce Commission v. Delaware, etc. R. R. Co., 220 U. S. 235, 
251 (191 1); Interstate Commerce Commission v. Louisville, etc. R. R. Co. 227 
U. S. 88, 92 (1913); Louisville, etc. R. R. Co. v. United States, 238 U. S. i 
(1915); Beale & Wyman, Railroad Rate Regulation, 2nd Ed., Sec. 1134 & cases 
cited. 

"Prentis v. Atlantic Coast Line, 211 U. S. 210, 226 (1908); Interstate 
Commerce Commission v. Cincinnati, etc. Ry. Co., 167 U. S. 479, 499 (1897); 
Knoxville v. Knojcville Water Co., 212 U. S. i, 8 (1909). 

"Missouri Pacific Ry. Co. v. Tucker, 230 U. S. 340, 347 (1913); Wadley 
Southern Ry. Co. v. Georgia, 235 U. S. 651, 660 (1915); Chicago, etc. Ry. Co. 
V. Minnesota, 134 U. S. 418, 458 (1890); Missouri v. Chicago, etc. R. R. Co. 
241 U. S. 533, 538 (1916). 

"Note II supra, p. 228. 



NOTES 151 

similar pronouncements." Generalization has, in the main, char- 
acterized the decisions; as, that the right must not be merely 
illusory or nominal ; nor impeded by excessive penalties ;" it must 
be "substantial, adequate, and safely available;"" the issue must 
be "determined in appropriate judicial proceedings;"" from the 
act of fixing rates by law, there results the duty to provide an 
opportunity for testing their repugnancy to the Constitution." 
To withold from some court the duty to weigh the evidence upon 
which a rate order, alleged to be confiscatory, is predicated, as 
was sought to be done, under the Pennsylvania statute, would as 
effectually emasculate the constitutional right to review, as though 
the order were itself made conclusive of its reasonableness." The 
fact that the party whose rates are regulated had an adequate 
hearing before the commission does not alter the extent of the right 
to judicial review, since the proceeding results in an order lacking 
in finality.2» 

The United States Supreme Court in deciding the Ohio 
Valley Case, perhaps felt that the extent of the right to review 
rate orders alleged to be confiscatory should at this time be delin- 
eated because of the increasing tendency to regard administrative 
findings as sacrosanct, to ascribe to them conclusiveness,^! in utter 
disregard of the principle that it is essential that these findings be 
made by a body to which finality can be ascribed consistently with 
the requirements of due process of law^^ and "under the forms and 
with the machinery provided by the wisdom of successive ages." 
For that tribunal had not theretofore discussed the extent of the 
right but had been content to declare its existence in general 
terms,2s with the result that the courts in which the question was 
first raised confined themselves to a consideration of questions of 

"Hearing on review may be de novo and may include taking of new evidence, 
Missouri K. & T. R. Co. v. Interstate Commerce Commission, 164 Fed. 645, 
649 (1908); Hooker v. Interstate Commerce Commission, 188 Fed. 242, 252 
(1911). 

"Ex parte Young, 209 U. S. 123 (1908); Willcox v. Consolidated Gas 
Co., 212 U. S. 19 (1909); Oklahoma Operating Co., v. Love, 252 U. S. 331 
(1920). 

"Wadley Southern Ry. Co. v. Georgia, note 12, supra. 

^'Missouri Pacific Ry. Co. v. Tucker, note 12, supra. 

"Missouri v. Chicago, etc. R. R. Co., note 12, supra. 

"An order can only be made prima facie evidence of its reasonableness; 
Chicago, etc. R. R. Co. v. Minnesota, 134 U. S. 418 (1890). 

'"Wadley Southern Ry. Co. v. Georgia, note 12, supra; such hearing 
"merely preliminary to the legislative act," Louisville, etc. R. R. Co. v. Garrett; 
231 U. S. 298, 307 (1913); "the nature of the final act determines the nature of 
the previous inquiry," Prentis v. Atlantic Coast Line, 211 U. S. 210, 227 (1908). 

''In the Federal Trade Commission Act, 38 U. S. Stat, at Large 720, it is 
expressly provided that "the findings of the Commission as to facts, if supported 
by testimony, shall be conclusive." 

22Louisville, etc. R. R. Co. v. Kentucky, 183 U. S. 503, 515 (1902). 

^Supra notes 15, 16, 17, 18. 



152 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

law, viewing all questions of fact as concluded by the action of the 
commission." 

E. H. S. 



False Sheriff's Return Still Conclusively True in 
Pennsylvania. — Three recent Pennsylvania cases' have brought 
to life with renewed and startling vigor an ancient doctrine of law 
which in modern times has shown signs of rapid decay. The 
theory that a return by a sheriff, complete on its face, is a thing so 
weighty that its truthfulness must be conclusively presumed be- 
tween the parties concerned in the action, is a doctrine which can 
hardly appeal to the reasonableness of the present day lawyer and 
judge, in view of the changed conditions since the doctrine first 
came into being.^ Yet the three cases mentioned re-affirm the 
old rule, in spite of a recent tendency in Pennsylvania to discard 
it, and moreover in one' of the three the Supreme Court, reversing 
the Superior Court,< extends the doctrine to returns by a constable 
to a magistrate's court, concerning which the lower court decisions 
previously had been in direct conflict.' The last case, however, 

"The language of Interstate Commerce Commission v. Union Pacific 
R. R. Co., 222 U. S. 541, 548 (1912) to the effect that "the courts will not ex- 
amine the facts further than to determine whether there was substantial evidence 
to sustain the order," is cited with approval by the Pennsylvania Supreme 
Court in deciding the Ohio Valley Case. 260 Pa. 289, 298 (1918). In the Union 
Pacific case, however, there was no contention that the rate established by the 
Federal Commission was unreasonable and confiscatory, but it was urged "that 
the order was beyond the power of the Commission, because entered without 
any evidence, or finding, that the rates fixed by the carriers were unjust and un- 
reasonable. " The different effect of administrative findings of facts where the 
questions of statutory power and constitutional right are raised has been pointed 
out. 

'Frank P. Miller Paper Co. v. Keystone Coal & Coke Co., 267 Pa. 180 
(1920) ; Holly v. Travis, 267 Pa. 136 (1920) ; James G. Lindsay & Co. v. Pitts- 
burgh Tin Plate and Steel Corporation, 29 Pa. Dist. Rep. 569 (1920). 

^he question was subjected to a careful analysis in 1916 by Professor 
E. R. Sunderland, of the University of Michigan Law School, in 16 Columbia 
Law Review 281. 

'Holly V. Travis, supra, footnote i. In this case the constable's return 
showed personal service on the defendant in Lackawanna County, whereas the 
summons in fact was not served within that county. The case was brought up 
for review by writ of certiorari. 

*Holly V. Travis, 71 Pa. Super. Ct. 527 (1919), reversed by this case, 
which reinstated and affirmed the judgment of the Court of Common Pleas of 
Lackawanna County, (19 Lacka. Jur. 169). 

'Among the lower court cases holding that a constable's return is not 
entitled to the same conclusive force as a sheriff's return are: Commonwealth 
v. Blankenmeyer, 19 Lane. L. R. 87 (1901); Minogue v. Ashland Borough, 30 
Pa. C. C. 205 (1905) ; Nissley v. Hoffman Bros., 20 Lane. L. R. 49 (1902) ; Neff 
V. Gallagher, 16 Pa. C. C. 219 (1895). Contra to this position and in accord with 
the present decision of the Supreme Court are: Keech v. Price, 16 Pa. Dist. 
Rep. 766 (1907), which contains a summary of the conflicting cases; Link& 
Co. V. Repple, 7 Pa. C. C. 138 (1890); Foy v. Rice, 3 Lacka. Jur. 17 (1893); 
Young V. Trunkley, 22 Pa. C. C. 127 (1899). 



